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must be sent to the Administrator at
the appropriate address listed in §63.13.
The Administrator or the delegated au-
thority may request a report in any
form suitable for the specific case (e.g.,
by commonly used electronic media
such as Excel spreadsheet, on CD or
hard copy). The Administrator retains
the right to require submittal of re-
ports subject to paragraphs (h)(2) and
(3) of this section in paper format

[63 FR 18617, Apr. 15, 1998, as amended at 65
FR 80763, Dec. 22, 2000; 77 FR 55711, Sept. 11,
2012]

§63.456 Affirmative defense for viola-
tion of emission standards during
malfunction.

In response to an action to enforce
the standards set forth in §§63.443(c)
and (d), 63.444(b) and (c), 63.445(b) and
(c), 63.446(c), (d), and (e), 63.447(b) or
§63.450(d), the owner or operator may
assert an affirmative defense to a
claim for civil penalties for violations
of such standards that are caused by
malfunction, as defined at 40 CFR 63.2.
Appropriate penalties may be assessed,
however, if the owner or operator fails
to meet the burden of proving all of the
requirements in the affirmative de-
fense. The affirmative defense shall not
be available for claims for injunctive
relief.

(a) To establish the affirmative de-
fense in any action to enforce such a
standard, the owner or operator must
timely meet the reporting require-
ments in paragraph (b) of this section,
and must prove by a preponderance of
evidence that:

(1) The violation:

(i) Was caused by a sudden, infre-
quent, and unavoidable failure of air
pollution control equipment, process
equipment, or a process to operate in a
normal or usual manner, and

(ii) Could not have been prevented
through careful planning, proper design
or better operation and maintenance
practices; and

(iii) Did not stem from any activity
or event that could have been foreseen
and avoided, or planned for; and

(iv) Was not part of a recurring pat-
tern indicative of inadequate design,
operation, or maintenance; and

(2) Repairs were made as expedi-
tiously as possible when a violation oc-

40 CFR Ch. | (7-1-14 Edition)

curred. Off-shift and overtime labor
were used, to the extent practicable to
make these repairs; and

(3) The frequency, amount and dura-
tion of the violation (including any by-
pass) were minimized to the maximum
extent practicable; and

(4) If the violation resulted from a
bypass of control equipment or a proc-
ess, then the bypass was unavoidable to
prevent loss of life, personal injury, or
severe property damage; and

(5) All possible steps were taken to
minimize the impact of the violation
on ambient air quality, the environ-
ment and human health; and

(6) All emissions monitoring and con-
trol systems were kept in operation if
at all possible, consistent with safety
and good air pollution control prac-
tices; and

(7) All of the actions in response to
the violation were documented by
properly signed, contemporaneous oOp-
erating logs; and

(8) At all times, the affected source
was operated in a manner consistent
with good practices for minimizing
emissions; and

(9) A written root cause analysis has
been prepared, the purpose of which is
to determine, correct, and eliminate
the primary causes of the malfunction
and the violation resulting from the
malfunction event at issue. The anal-
ysis shall also specify, using best moni-
toring methods and engineering judg-
ment, the amount of any emissions
that were the result of the malfunc-
tion.

(b) Report. The owner or operator
seeking to assert an affirmative de-
fense shall submit a written report to
the Administrator with all necessary
supporting documentation, that it has
met the requirements set forth in para-
graph (a) of this section. This affirma-
tive defense report shall be included in
the first periodic compliance, deviation
report or excess emission report other-
wise required after the initial occur-
rence of the violation of the relevant
standard (which may be the end of any
applicable averaging period). If such
compliance, deviation report or excess
emission report is due less than 45 days
after the initial occurrence of the vio-
lation, the affirmative defense report
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may be included in the second compli-
ance, deviation report or excess emis-
sion report due after the initial occur-
rence of the violation of the relevant
standard.

[77 FR 55712, Sept. 11, 2012]

§63.457 Test methods and procedures.

(a) Performance tests. Initial and re-
peat performance tests are required for
the emissions sources specified in para-
graphs (a)(1) and (2) of this section, ex-
cept for emission sources controlled by
a combustion device that is designed
and operated as specified in
§63.443(d)(3) or (4).

(1) Conduct an initial performance
test for all emission sources subject to
the limitations in §§63.443, 63.444, 63.445,
63.446, and 63.447.

(2) Conduct repeat performance tests
at five-year intervals for all emission
sources subject to the limitations in
§§63.443, 63.444, and 63.445. The first of
the 5-year repeat tests must be con-
ducted by September 7, 2015, and there-
after within 60 months from the date of
the previous performance test. Five-
year repeat testing is not required for
the following:

(i) Knotter or screen systems with
HAP emission rates below the criteria
specified in §63.443(a)(1)(ii).

(ii) Decker systems using fresh water
or paper machine white water, or deck-
er systems using process water with a
total HAP concentration less than 400
parts per million by weight as specified
in §63.443(a)(1)(iv).

(b) Vent sampling port locations and
gas stream properties. For purposes of se-
lecting vent sampling port locations
and determining vent gas stream prop-
erties, required in §§63.443, 63.444,
63.445, and 63.447, each owner or oper-
ator shall comply with the applicable
procedures in paragraphs (b)(1) through
(b)(6) of this section.

(1) Method 1 or 1A of part 60, appen-
dix A-1, as appropriate, shall be used
for selection of the sampling site as
follows:

(i) To sample for vent gas concentra-
tions and volumetric flow rates, the
sampling site shall be located prior to
dilution of the vent gas stream and
prior to release to the atmosphere;

(ii) For determining compliance with
percent reduction requirements, sam-
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pling sites shall be located prior to the
inlet of the control device and at the
outlet of the control device; measure-
ments shall be performed simulta-
neously at the two sampling sites; and

(iii) For determining compliance
with concentration limits or mass
emission rate limits, the sampling site
shall be located at the outlet of the
control device.

(2) No traverse site selection method
is needed for vents smaller than 0.10
meter (4.0 inches) in diameter.

(3) The vent gas volumetric flow rate
shall be determined using Method 2,
2A, 2C, or 2D of part 60, appendix A-1,
as appropriate.

(4) The moisture content of the vent
gas shall be measured using Method 4
of part 60, appendix A-3.

(5) To determine vent gas concentra-
tions, the owner or operator shall con-
duct a minimum of three test runs that
are representative of normal condi-
tions and average the resulting pollut-
ant concentrations using the following
procedures.

(i) Method 308 in Appendix A of this
part; Method 320 in Appendix A of this
part; Method 18 in appendix A-6 of part
60; ASTM D6420-99 (Reapproved 2004)
(incorporated by reference in
§63.14(b)(28) of subpart A of this part);
or ASTM D6348-03 (incorporated by ref-
erence in §63.14(b)(54) of subpart A of
this part) shall be used to determine
the methanol concentration. If ASTM
D6348-03 is used, the conditions speci-
fied in paragraphs (b)(5)(i)(A) though
(b)(6)(1)(B) must be met.

(A) The test plan preparation and im-
plementation in the Annexes to ASTM
D6348-03, sections Al through A8 are re-
quired.

(B) In ASTM D6348-03 Annex Ab
(Analyte Spiking Technique), the per-
cent (%) R must be determined for each
target analyte (Equation A5.5 of ASTM
D6348-03). In order for the test data to
be acceptable for a compound, %R
must be between 70 and 130 percent. If
the %R value does not meet this cri-
terion for a target compound, the test
data is not acceptable for that com-
pound and the test must be repeated
for that analyte following adjustment
of the sampling or analytical procedure
before the retest. The %R value for
each compound must be reported in the
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